
C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study N-100 June 22, 1995

First Supplement to Memorandum 95-29

Administrative Adjudication: Issues on SB 523 (Kopp)

The hearing on SB 523 set for June 27 in the Assembly policy committee

(Consumer Protection, Governmental Efficiency & Economic Development) has

been deferred until July 11 for a number of reasons, including additional time

needed for the committee staff to analyze the bill and proposed amendments to

it, and Senator Kopp’s likely unavailability due to his service on the budget

conference committee. The deferral is a mixed blessing. It leaves the bill sitting

for an additional two weeks while opponents mobilize, and brings it down to

only one hearing opportunity before legislative deadlines run. On the other

hand, it gives us some additional time to work out problems before the bill goes

before the committee, and the timing is such that it will enable us to have our

consultant, Professor Asimow, present at the hearing.

This supplemental memorandum presents issues raised concerning SB 523 by

the following entities:

Association of California State Attorneys and Administrative Law Judges

Board of Registration for Professional Engineers and Land Surveyors

California Medical Association

California Public Utilities Commission

Department of Consumer Affairs

State Water Resources Control Board

Again, the memorandum is limited to significant policy issues and does not

discuss questions where the intent of the statute can be clarified by adding

language to the Comment. A complete set of revised Comments is attached as an

Exhibit.

Our objective has been to try to find common ground where possible, and to

give on matters that appear politically necessary, in order to limit the number of

issues raised at the hearing and to present for Committee decision fundamental

aspects of the Commission’s recommendation that should be preserved.
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Alternative Dispute Resolution

The Association of California State Attorneys and Administrative Law Judges

would delete the alternative dispute resolution provisions. ACSA’s concern is

that the cost of ADR may be higher than standard administrative adjudication

procedures, particularly if improperly-decided cases must be relitigated. The

reason SB 523 offers an ADR option, however, is the promise of less costly and

more efficient dispute resolution. If that promise is not fulfilled, the agency ought

not to use the option. The staff has agreed to expand the Comment to proposed

Government Code Section 11420.10 to emphasize the point that ADR is not

required and that the cost of ADR is a factor the agency should take into

account in deciding whether to use ADR:

§ 11420.10. ADR authorized
Comment. The introductory portion of subdivision (a) of

Section 11420.10 makes clear that alternative dispute resolution is
not mandatory, but may only be used if all parties consent. The
relative cost of alternative dispute resolution is a factor an agency
should consider in determining whether to refer a dispute for
alternative resolution proceedings.

Under subdivision (a)(1) of Section 11420.10, the mediator may
use any mediation technique.

Subdivision (a)(2) authorizes delegation of the agency’s
authority to decide, with the consent of all parties.

Subdivision (a)(3) parallels the procedure applicable in judicial
arbitration. See Code Civ. Proc. §§ 1141.20-1141.21. The costs and
fees specified in Section 1141.21 for a civil proceeding may not all
be applicable in an adjudicative proceeding, but subdivision (a)(3)
requires such costs and fees to be assessed to the extent they are
applicable.

Subdivision (b) recognizes that some statutes require alternative
dispute resolution techniques.

If there is no statute requiring the agency to use mediation or
arbitration, this section applies unless the agency makes it
inapplicable by regulation under subdivision (c).

Informal Hearing

The California Medical Association believes the informal hearing procedure

should not be allowed if a licensee objects. The basis of their position is that the

informal hearing procedure provides reduced procedural protections for a

licensee whose livelihood is at stake.
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The informal hearing procedure is intended for small, low-stakes cases. It

promises substantial savings of time and money over the formal hearing

procedure. But CMA points out that even a short suspension of an occupational

license can have long-term effects on the licensee and the practice of the

licensee’s profession. In the case of a physician, for example, a suspension, no

matter how brief, can affect the physician’s ability to get on HMO panels.

After extensive discussion of this issue with key persons involved in this

project, including the assessment of the political aspects of this issue by Senator

Kopp’s office, we have reluctantly come to the conclusion that it is necessary to

allow an occupational licensee to demand a full hearing:

§ 11445.30. Selection of informal hearing
11445.30. (a) The notice of hearing shall state the agency’s

selection of the informal hearing procedure.
(b) Any objection of a party to use of the informal hearing

procedure shall be made in the party’s pleading.
(c) An objection to use of the informal hearing procedure shall

be resolved by the presiding officer before the hearing on the basis
of the pleadings and any written submissions in support of the
pleadings. An objection to use of the informal hearing procedure in
a disciplinary proceeding involving an occupational license shall be
resolved in favor of the licensee.

Ex Parte Communications

The bill would generally prohibit ex parte communications, but would allow

ex parte technical advice to the presiding officer in some circumstances. The

California Medical Association notes that this exception is not necessary in

medical quality cases since the law provides expressly for on the record technical

advice in these cases. The staff agrees, and would make the ex parte

communications exception inapplicable in these cases:

Gov’t Code § 11371 (amended). Medical Quality Hearing Panel
11371. (d) The administrative law judges of the panel shall have

panels of experts available. The panels of experts shall be appointed
by the Director of the Office of Administrative Hearings, with the
advice of the Medical Board of California. These panels of experts
may be called as witnesses by the administrative law judges of the
panel to testify on the record about any matter relevant to a
proceeding and subject to cross-examination by all parties, and
Section 11430.30 does not apply in a proceeding under this section.
The administrative law judge may award reasonable expert witness
fees to any person or persons serving on a panel of experts, which
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shall be paid from the Contingent Fund of the Medical Board of
California.

The State Water Resources Control Board has noted that the provision

allowing for technical ex parte advice requires that the advice be disclosed on the

record, including in the environmental/land use cases identified in the statute. In

these types of cases there are extensive policy deliberations between the

decisionmaker and agency staff which make disclosure improper as well as

impractical. We agree that this provision should be narrowed:

§ 11430.30. Permissible ex parte communications from agency
personnel

11430.30. A communication otherwise prohibited by Section
11430.10 from an employee or representative of an agency that is a
party to the presiding officer is permissible in any of the following
circumstances:

.....
(c) The communication is for the purpose of advising the

presiding officer concerning any of the following matters in an
adjudicative proceeding that is nonprosecutorial in character,
provided the content of the advice is disclosed on the record and all
parties are given an opportunity to address it in the manner
provided in Section 11430.50:

(1) The advice involves a technical issue in the proceeding and
the advice is necessary for, and is not otherwise reasonably
available to, the presiding officer, provided the content of the
advice is disclosed on the record and all parties are given an
opportunity to address it in the manner provided in Section
11430.50.

(2) The advice involves an issue in a proceeding of the San
Francisco Bay Conservation and Development Commission,
California Tahoe Regional Planning Agency, Delta Protection
Commission, Water Resources Control Board, or a regional water
quality control board.

Comment. Subdivision (c) applies to nonprosecutorial types of
administrative adjudications, such as power plant siting and land
use decisions, land use decisions, and proceedings allocating water
or setting water quality protection or instream flow requirements.
The provision recognizes that the length and complexity of many
cases of this type may as a practical matter make it impossible for
an agency to adhere to the restrictions of this article, given limited
staffing and personnel. Subdivision (c)(1) recognizes that such an
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adjudication may require advice from a person with special
technical knowledge whose advice would not otherwise be
available to the presiding officer under standard doctrine.
Subdivision (c)(2) recognizes the need for policy advice from
planning staff in proceedings such as land use and environmental
matters.

After further discussions with the Department of Industrial Relations (see

Memorandum 95-29), we have finally isolated their problem: The bill precludes

the agency head from communicating with the presiding officer off the record,

but in some types of proceedings in the Department of Industrial Relations only

the agency head, and not the presiding officer, issues a decision. The function of

the presiding officer is not to issue a proposed decision but to assist the agency

head by hearing the evidence and helping the agency head prepare a decision.

For this purpose the agency head and presiding officer must be able to consult

and communicate freely. This situation is easily addressed by the following

revision, which we have incorporated in the bill:

§ 11430.80. Communications between presiding officer and
agency head

11430.80. (a) There shall be no communication, direct or indirect,
while a proceeding is pending regarding the merits of any issue in
the proceeding, between the presiding officer and the agency head
or other person or body to which the power to hear or decide in the
proceeding is delegated.

(b) This section does not apply where the agency head or other
person or body to which the power to hear or decide in the
proceeding is delegated serves as both presiding officer and agency
head, or where the presiding officer does not issue a decision in the
proceeding.

Comment. Section 11430.80 is a special application of a
provision of former Section 11513.5(a), which precluded a presiding
officer from communicating with a person who presided in an
earlier phase of the proceeding. Section 11430.80 extends the ex
parte communications limitation of Section 11430.70 (application of
provisions to agency head or other person) to include
communications with an agency or non-agency presiding officer as
well. This limitation does not apply where the presiding officer
does not issue a decision to the parties, but merely prepares a
recommended decision for the agency head or other person or body
to which the power to decide is delegated.

This section enforces the general principle that the presiding
officer should not be an advocate for the proposed decision to the
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agency head, including a person or body to which the power to act
is delegated. See Section 11405.40 (“agency head” defined). The
decision of the agency head should be based on the record and not
on off-the-record discussions from which the parties are excluded.
Nothing in this section restricts on-the-record communications in
between the presiding officer and the agency head. Section
11430.10(b).

This section precludes only communications concerning the
merits of an issue in the proceeding while the proceeding is
pending. It does not preclude, for example, the agency head from
directing the presiding officer to elaborate portions of the proposed
decision in the proceeding, from asking the presiding officer for
tapes of settlement discussions in the proceeding, or from
informing the presiding officer of an investigation concerning
disciplinary action involving the presiding officer arising out of the
proceeding.

Change in Legal Basis of Opinion

The bill adds a number of options for the agency head in acting on the

administrative law judge’s proposed decision. Among other options, it allows the

agency head to adopt the proposed decision “with a change in legal basis”,

allowing the parties to comment on it. The California Medical Association

believes this is inappropriate.

The reason for the provision is to avoid the agency head having to reject a

decision where the agency head agrees with the outcome but disagrees with

some aspect of the reasoning. The provision is an economy measure — it

minimizes the need to call up the transcript in order for the agency head to

modify the proposed decision and affirm it.

The counterargument is that if the case was heard on one basis, the agency

head should not be able to shift ground at the last minute. The right to comment

is insufficient, since if the proceeding had been conducted on a different legal

basis, the parties might have prepared a different case and presented different

evidence. In any event, the agency head should be required to review the record

before concluding that the evidence supports a different legal conclusion from

that found by the administrative law judge.

We have concluded that we cannot prevail on this issue in committee over

the CMA objection, and have agreed to delete it:

(b) If a contested case is heard by an administrative law judge
alone, he or she shall prepare within 30 days after the case is
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submitted a proposed decision in a form that may be adopted as
the decision in the case. Failure of the administrative law judge to
deliver a proposed decision within the time required does not
prejudice the rights of the agency in the case. Thirty days after
receipt of the proposed decision, a copy of the proposed decision
shall be filed by the agency as a public record and a copy shall be
served by the agency on each party and his or her attorney. The
filing and service is not an adoption of a proposed decision by the
agency. The agency itself may do any of the following:

(1) Adopt the proposed decision in its entirety.
(2) Reduce or otherwise mitigate the proposed penalty and

adopt the balance of the proposed decision.
(3) Make technical or other minor changes in the proposed

decision and adopt it as the decision. Action by the agency under
this paragraph is limited to a clarifying change or a change of a
similar nature that does not affect the factual or legal basis of the
proposed decision.

(4) Change the legal basis of the proposed decision and adopt
the proposed decision with that change as the decision. Before
acting under this paragraph the agency shall provide the parties an
opportunity to comment on the proposed change in legal basis.

Comment. Subdivision (b) is amended to add authority to adopt
with changes. This supplements the general authority of the agency
under Section 11518.5 (correction of mistakes and clerical errors in
the decision). Mitigation of a proposed remedy under subdivision
(b)(2) includes adoption of a different sanction, as well as reduction
in amount, so long as the sanction adopted is not of increased
severity. The authority in subdivision (b)(4) to adopt with change of
the legal basis is subject to the proviso that the parties be afforded
an opportunity to comment on the proposed change. The agency
head may specify the time and manner of comment, e.g. written
comment within 10 days.

Assembly Bill 1069 (Hauser), which is referred to in Memorandum 95-29,

would remove the authority of the agency head to review ALJ decisions

completely. ALJ decisions would become final rather than proposed decisions.

The bill will not make it out of the Senate policy committee this year. We will not

need to develop conforming changes for that bill.

Underground Regulations

The bill prohibits a penalty based on an agency guideline unless the guideline

has been adopted as a regulation. This provision is opposed by the Department
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of Consumer Affairs and the Board of Registration for Professional Engineers

and Land Surveyors. Their concern is that this requirement would be costly and

staff intensive to implement. In addition, putting guidelines into regulation form

would reduce flexibility and discretion and would hinder modification where

appropriate.

However, the provision merely implements existing law, which prohibits

underground regulations. In this connection, the State Water Resources Control

Board has noted that some of its water standards are exempt from the regulation

process and should not be made subject to it by the bill. This is a good point; the

bill should be limited only to agency guidelines that are subject to the

rulemaking provisions of the administrative procedure act:

(e) A penalty may not be based on a guideline, criterion,
bulletin, manual, instruction, order, standard of general application
or other rule subject to Chapter 3.5 (commencing with Section
11340) unless it has been adopted as a regulation pursuant to
Chapter 3.5 (commencing with Section 11340).

Precedent Decisions

The bill establishes a precedent decision process, which precludes an

administrative decision from being relied as precedent unless it has been so

designated by the agency. ACSA suggests that the precedential effect of a

decision be limited to one year, to encourage codification in the form of a

regulation. This is an interesting suggestion. It would further advance the

purpose we are trying to achieve with the precedent decision procedure of

making the governing rules accessible to the public. However, we have had

enough trouble selling the agencies on the concept of precedent decisions, and

we would be concerned that the cost of turning them into regulations would turn

the tide against the concept. The staff agrees that the ACSA proposal should be

considered, and we will put this suggestion on the Commission’s agenda this

fall for possible future legislation.

Emergency Decision Procedure

The California Medical Association notes that the Medical Board already has

available to it an interim suspension order procedure that was carefully worked

out among the parties and provides more detailed protections for the licensee
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than are found in the emergency decision procedure. They would require the

Medical Board to use the special interim suspension procedure rather than the

emergency decision procedure.

The staff agrees that this represents a legislative compromise, and it is

necessary to limit use of the emergency decision procedure where Government

Code Section 11529 is applicable:

The interim order provided for by this section shall be in :
(1) In addition to, and not a limitation on, the authority to seek

injunctive relief provided for in the Business and Professions Code.
(2) A limitation on the emergency decision procedure provided

in Article 13 (commencing with Section 11460.10) of Chapter 4.5.
Comment. Subdivision (i) is amended to make clear that,

notwithstanding Section 11415.10, the emergency decision
procedure of the Administrative Procedure Act may not be used as
an alternative to the interim order procedure provided in this
section for interim suspension of a license, or imposition of drug
testing, continuing education, supervision of procedures, or other
license restrictions.

Standardized “Administrative Law Judge” Terminology

ACSA proposes that the term “administrative law judge” should be used

throughout SB 523 in place of “presiding officer”. We cannot do that in Chapter

4.5, which applies to administrative adjudication in all state agencies, since many

agencies do not use administrative law judges, but rather the agency head (or

even a lay hearing officer) may preside. However, the term should be

standardized throughout Chapter 5, and the staff has agreed to correct a stray

reference to “presiding officer” found in Government Code Section 11511.5.

Exemptions from Statute

Proceedings of the Public Utilities Commission under the Public Utilities Act

are exempt from application of the statute. PUC now indicates that there are a

few statutory hearings outside the Act that incorporate the Act by reference and

should likewise be exempt. PUC also indicates that there are other statutory

hearings that do not incorporate the Act by reference but that the PUC uses the

same procedure for, and that there is benefit to uniformity in all proceedings

before that agency. On the other hand, the statute now imposes minimal

procedural detail on agencies — just the administrative adjudication bill of

rights. It is arguable that if we had started with our current limited proposal, we
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would not have exempted Public Utilities Act hearings to begin with. We have

not yet reviewed the details of the affected statutes or resolved this issues with

PUC; the Commission’s general perspective on this matter would be helpful.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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